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SUMMARY

With the exception of the joint filing representing the interests of state consumer

advocates (i.e., NASUCA), there was a fair degree of agreement among the parties filing

comments on the Commission's FNPRM on separations. For example, most parties, other than

NASUCA, favored extending the existing separations freeze and acknowledge that separations

requirements serve little, if any, purpose for carriers subject to price cap regulation. NASUCA,

on the other hand, is a strong proponent of more expansive separations regulation, claiming

among other things, that: local exchange competition is negligible and does not constrain rates;

incumbent LEC interstate and intrastate rates are excessive; state regulatory agencies have the

authority to reassign costs between jurisdictions; costs are over-allocated to intrastate regulated

services; and price cap companies are not complying with existing separations rules. Qwest's

Reply demonstrates that all of these allegations are without merit and should be rejected by the

Commission.

l'lA.8UC1\.'S claim that competition is negligible and does not constrain competition is not

credible. LECs have lost millions of access lines to both wireless and wireline competitors since

the passage of the 1996 Act. Qwest, itself, has lost approximately 4.8 million retail access lines

in the period from December 2000 through September 2006. To argue that competition of this

Inagnitude has no effect on rates, is at odds with the facts.

Contrary to NASUCA's suggestions, state regulators have no right to reclassify intrastate

costs as interstate costs if regulators dislike the outcome of the separations process. NASUCA is

also mistaken in its claim that price cap LECs are violating the Commission's Separations

Freeze Order by not updating direct assignments during the pendency of the freeze. As several
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state regulators acknowledge, price cap LECs are merely following the explicit direction of the

Comlnission.

Qwest also disputes NASUCA's contention that interstate rates are excessive because

carriers have not properly assigned costs to special access and nomegulated services such as

DSL. NASUCA's real issue appears to be that it opposes the Commission's separations freeze

and recent rulings regarding the application of Part 64 -- not that carriers have failed to comply

with the Commission's rules.

Qwest also opposes unilateral changes to the gross allocator for common line investment,

as proposed by NASUCA and the Idaho and Pennsylvania PUCs. Problems with the pre-freeze

Part 36 rules cannot be remedied by "tinkering" with individual allocators or rules. The

Commission should start with a "clean slate" and focus on its goals of developing a set of rules

that are simple to administer and competitively neutral.

Contrary to the assertions ofNASUCA, service bundling benefits customers of LEe

regulated senrices. Rather than vie\ving LEe service bundling as a normal response to

competition that benefits nlany customers, t~ASUCA and its expert, ~v1s. Baldwin, see it as an

anti-competitive technique. NASUCA's arguments against bundling have little, if anything, to

do with separations and should be rejected.

Several State PUCs propose that LECs be required to satisfy certain "exit ramp"

conditions before separations can be eliminated for individual LECs. The Commission should

reject the PUCs' proposal. Not only do the PUCs propose that the Commission condition relief

from separations on an issue over which the Commission has no jurisdiction (i. e., waiver of any

state claim that a carrier's property was unlawfully confiscated), but the PUCs' overly-rigorous
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conditions ignore the fact that there may be significant differences between state laws governing

the provision of telecommunications services.

Despite NASUCA's assertion that a detailed data request is necessary, no cominenting

party presents any compelling reason why such a data request should be issued in the near future.

Nothing has changed with the extension of the separations freeze that would justify requiring

LECs to perform separations studies to respond to a data request that is based on obsolete

separations rules. Moreover, as Qwest indicated in its comments, it is doubtful that Qwest or

any other LEC would be able to perform traditional separations studies in a timely manner due to

a lack of necessary systems and trained personnel. No purpose would be served in issuing a data

request until the Commission has first adopted a new simplified, competitively-neutral

separations process.

In summary, separations reform should either be preceded by IC and USF reform or

occur sin1ultaneously vvith such reforms. The resulting separations rules should be

administratively simple and con1petitively neutral. QV'lest continues to believe that the

Commission can best achieve such a result vvith the use of a small number of fixed allocation

factors. If the Commission is unable to reform separations during the three year period for

which the separations freeze has been temporarily extended, it should continue the freeze until

separations reform can be accoinplished. This will remove regulatory uncertainty.
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and Referral to the
Federal-State Joint Board

)
)
)
)
)

CC Docket No. 80-286

REPLY OF OWEST CORPORATION

Qwest Corporation ("Qwest"), through counsel, hereby replies to comments filed on

August 22,2006 in response to the Federal Communications Commission's ("Commission")

Order and Further Notice ofProposed Rulemaking on jurisdictional separations.
1

I. I:r-~TRODUCTION

Fifteen comments were filed in response to the Commission's Notice. The commenting

patiies can be classified as follows: 1) large local exchange carriers ("LECs") subject to price

cap regulation; 2) consultants and associations representing small LECs; 3) state public utility

cOlnmissions; and 4) state ratepayer/consumer advocates. With the exception of the joint filing

representing the interests of state consumer advocates (i.e., l~ASUCA), there was a fair degree of

agreement among the parties. For example, most parties, other than NASUCA, favor extending

the existing separations freeze.
2

Several commenters also acknowledge that the Part 36 rules in

effect prior to the separations freeze are unnecessarily complicated and outdated.
3

Similarly,

1 In the Matter ofJurisdictional Separations and Referral to the Federal-State Joint Board,
Order and Further Notice of Proposed Rulemaking, CC Docket No. 80-286,21 FCC Red 5516
(2006) ("Notice" or "FNPRM').

2 See Verizon at 15-16; Alexicon at 2,6; WTA at 1; USTA at 1; John Staurulakis at 1;
Pennsylvania PUC at 1; Qwest at 1; BeilSouth at 6; AT&T at 6. See also, Wisconsin PSC at 1,
noting the usefulness of the previous three-year extension.

3 See, e.g., Qwest at 7-9; Verizon at 15-18; Vermont PSB at 22-26.



many commenters recognize that the separations process could be affected significantly by

Commission decisions in the Intercarrier Compensation ("IC") and Universal Service ("USF")

proceedings and advocate that separations changes be deferred until the Commission completes

its IC and USF proceedings.
4

With the exception ofNASUCA, most commenters also

acknowledge that separations requirements serve little, if any, purpose for carriers subject to

price cap regulation.
5

In arguing for more extensive regulation, NASUCA and its experts assert, among other

things, that: local exchange competition is negligible and does not constrain rates;6 incumbent

LEC interstate rates are excessive;
7

state regulatory agencies have the authority to reassign costs

betweenjurisdictions;8 the Bells are re-monopolizing telecommunications;9 costs are over-

allocated to intrastate regulated services; 10 and price cap companies are not complying with

existing separations rules. ll All of these allegations are without merit and should be rejected by

the Commission.

In the COillluents \vhich follo\lv, QV/est responds to }'l./l...BUCA..'s claims and a few other

issues raised in the opening comments.

4 See Qwest at 4-7; ITTA at 4-9; USTA at 6-7; WTA at 2-3.

5 See Iowa Utilities at 2; Verizon at 9-11; AT&T at 4; Idaho PUC at 5-6; USTA at 4-5; John
Staurulakis at 5-6; BellSouth at 5; Wisconsin PSC at 3; Vermont PSB at 6; Qwest at 7-11.

6 NASUCA at 2 and Baldwin Affidavit at 5, 9, 10-11, 30, 43 and n. 86.

7 NASUCA at 9 and Baldwin Affidavit at 90-91.

8NASUCA at 6-7 and Baldwin Affidavit at 11-12.

9 See NASUCA at 10 and Baldwin Affidavit at 79.

]0 Baldwin Affidavit at 41-46, 73.
]] d
~ . at 9,73.
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II. STATES HAVE NO AUTHORITY TO "SEPARATE" COSTS BETWEEN
JURISDICTIONS

The Communications Act of 1934, as amended, makes it clear that the only role for state

regulators in the separations process is an advisory role through the Joint Board.
12

Contrary to

NASUCA's suggestions, state regulators have no right to reclassify intrastate costs as interstate

costs if regulators dislike the outcome of the separations process.
13

Likewise, state regulators

have no authority to re-interpret the Commission's rules regarding direct assignment and frozen

separations factors and category relationships.

One thing is crystal clear regarding separations. That is, state regulatory agencies cannot

ignore or Inodify separations rules if they disagree with these rules or the resulting cost

assignments. "The field of separations. -- the assigrunent of telecommunications costs between

state and interstate jurisdictions -- has been entirely preempted by the Comlnission.,,14 As such,

there is no need for the Commission to issue an interim order, as NASUCA requests. 15

III. PRICE CAP LECs ARE NOT REQUIRED TO UPDATE DIRECT
ASSIGNMENTS DURING THE SEPAR_ATIONS FREEZE

NASUC_A is also mistaken in its claim that LECs are violating the Commission's

Separations Freeze Order by not updating direct assignments during the pendency of the

freeze. 16 Several state regulators agree that LEes are merely follov/ing the explicit direction of

the Commission in not updating direct assignments and continuing to use frozen factors and

12 47U.S.C. § 410(b).

13 NASUCA at 6-7 and Baldwin Affidavit at 11-12.

14 Qwest at 24 citing Hawaiian Telephone Company v. Public Service Com111ission ofthe State of
Hawaii, 827 F.2d 1264, 1275 (9th Cir. 1987), cert. denied, 487 U.S. 1218 (1988).

15 Also see, Section IV, infra, which notes that state ratemaking authority is determined by state
law, as the Commission has recognized.

16 See NASUCA at 10,12 and Baldwin Affidavit at 14,73.
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category relationships in effect as of June 30, 2001.
17

In addition to the Commission letter,

referenced by state regulators, directing LECs to use frozen category relationships, Qwest

believes that the Commission's Part 36 rules also require such an outcome. 18

IV. THERE IS NO BASIS FOR NASUCA'S CLAIM THAT INTERSTATE RATES
ARE EXCESSIVE

NASUCA contends that interstate rates are excessive because carriers have not properly

assigned costs to special access and nonregulated services.
19

Qwest disagrees. NASUCA's real

issue appears to be that it opposes the Commission's separations freeze and recent rulings

regarding the application of Part 64 -- not that carriers have violated the Commission's rules.
20

17 See Vermont PSB at 19 citing a letter from Fatina Franklin of the Commission to Verizon.
"The letter stated that carriers were not permitted to make any adjustment to frozen categories
until the freeze expires." Also see, Idaho PUC at 16; Verizon at 18-2l.

18 As Qwest stated in its COlnments in response to NARUC's assertion that direct assignments
had to be updated annually during the freeze:

The language that NARUC references on the requirement that direct costs be
updated annually is contained in 47 C.F.R. § 36.3(a) of the Commission's
separations rules and applies generally to all LECs. On the other hand, 47 C.F.R.
§ 36.3(b) applies specifically to ILECs subject to price cap regulation and requires
that all investment categories and sub-categories be frozen. It is impossible both
to annually update direct cost assigmnents and to use frozen factors. Clearly, 47
C.F.R. § 36.3(b) is an exception to the general rule contained in 47 C.F.R.
§ 36.3(a). Standard rules of statutory construction dictate that when there is a
conflict between a general rule and a specific rule, the specific rule controls.

Qwest at 25 [footnotes eliminated].

19 NASUCA at 9.

20 See In the .Matters ofAppropriate Framework for Broadband Access to the Internet over
Wireline Facilities, Universal Service Obligations ofBroadband Providers, Review of
Regulatory Requirements for Incumbent LEC Broadband Telecommunications Services,
Computer III Further Remand Proceedings: Bell Operating Company Provision ofEnhanced
Services; 1998 Biennial Regulatory Review - Review ofComputer III and DNA Safeguards and
Requirements, Conditional Petition ofthe Verizon Telephone Companies for Forbearance Under
47 Us. C. § 160(c) with Regard to Broadband Services Provided Via Fiber to the Premises;
Petition ofthe Verizon Telephone Companies for Declaratory Ruling or, Alternatively, for
Interim Waiver with Regard to Broadband Services Provided Via Fiber to the Premises,
Consumer Protection in the Broadband Era, Report and Order and Notice of Proposed
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NASUCA presents no evidence concerning possible Part 64 violations and ignores the fact that

LEes' rates are unaffected by cost changes under price cap regulation (i.e., other than exogenous

cost adjustments). Furthermore, Qwest's interstate special access rates have been lawfully

tariffed in accordance with the Commission's Pricing Flexibility Orde/
1

and are the subject of

another pending Commission proceeding.
22

Prior to the adoption of price cap regulation in 1991, all LECs were subj ect to rate-of-

return regulation and rates were closely scrutinized by Commission staff in annual tariff

proceedings. As such, there should be no question that LECs' rates were just and reasonable

going into price cap regulation. Since 1991, LECs' rates have been governed by the

Commission's price cap mechanism with few modifications (e. g., elimination of sharing, the

CALLs Plan, special access pricing flexibility, etc.). Price cap regulation has given LECs the

incentive to operate in the most efficient manner and both LECs and their customers have

Rulemaking, 20 FCC Rcd 14853, 14924-25 ~ 130 (2005) ('"Broadband Order"), pets. for review
pending, Time Warner v. FCC, Case No. 05-4769 (3 rd Cir.).

21 See In the Matter ofAccess Charge Reform, Price Cap Peljormance Review for Local
Exchange Carriers, Interexchange Carrier Purchases ofSwitched Access Services Offered by
Competitive Local Exchange Carriers, Petition ofU S West Communications, Inc. for
Forbearance/rom Regulation as a Dominant Carrier in the Phoenix, Arizona MSA, Fifth Report
and Order and FUliher Notice of Proposed Rulemaking, 14 FCC Rcd 14221 (1999), a/f'd sub
nom., WorldCom v.FCC, 238 F.3d 449 (D.C. Cir. 2001).

22 See AT&T Corp. Petition for Rulemaking to Reform Regulation of Inculnbent Local Exchange
Carrier Rates for Interstate Special Access Services, RM-I0593, filed Oct. 15,2002, which the
Commission incorporated into its January 31, 2005 Order and Notice of Proposed Rulemaking.
See In the Matter ofSpecial Access Ratesfor Price Cap Local Exchange Carriers, AT&T Corp.
Petitionfor Rulemaking to Reform Regulation ofIncumbent Local Exchange Carrier Ratesfor
Interstate Special Access Services, Order and Notice of Proposed Rulemaking, 20 FCC Rcd 1994
(2005). As such, the level of interstate special access rates is a matter that is beyond the scope of
this separations proceeding.
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benefited froin this form of regulation. NASUCA's unsupported claims of excessive interstate

rates should be rejected as meritless and beyond the scope of this separations proceeding.
23

Furthermore, the Commission should reject NASUCA's request that the Commission

issue an order concerning states' ratemaking authority and "states' rights to remove the costs of

non-regulated and interstate activities from intrastate rates.,,24 No purpose would be served by

such an order. The Commission has no jurisdiction over intrastate rates. and the states have no

authority to modify jurisdictional cost assignments. State ratemaking authority is determined by

state law. Moreover, as noted above, the Cominission has preeInpted the field of separations and

states have no authority to determine how costs are assigned betweenjurisdictions.25

V. MOST LECS FACE VIGOROUS COMPETITION IN VIRTUALLY ALL THEIR
MARKETS

NASUCA's claim that competition is negligible and does not constrain competition is not

credible. LECs have lost millions of access lines to both wireless and wireline competitors since

the passage of the 1996 Act. Qwest, itself, has lost approximately 4.8 million retail access lines

in the period from Decenlber 2000 through September 2006.
26

Furthermore, the number of

23 NASUCA's claims of excessive intrastate rates are also beyond the scope of this proceeding.
Furthermore, LECs' intrastate rates are governed by state law and state commission decisions
(e.g., state price cap mechanisms). State consumer advocates have had ample opportunity to
participate in state legislative and regulatory proceedings that determine LECs' intrastate rates:
Furthermore, cost changes have little, if any, impact on carrier rates in states that have adopted
price cap regulation. No purpose is served in this separations proceeding by addressing the level
of state rates -- that is an issue that is beyond the scope of the Commission's jurisdiction.

24 NASUCA at 7 and Baldwin Affidavit at 18-27,62-63.

25 See Section II, supra.

26 Qwest's number of retail access lines decreased from 17,250,000 in Decenlber, 2000 to
12,473,000 in September, 2006. See Qwest Communications International Inc. Form 10-K/A
filed Nov. 8,2004 and Qwest Corporation 10-KlA filed Nov. 15,2004. See Qwest Corporation
10-Q filed Oct. 31, 2006.
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wireless lines now exceeds landlines in the United States.
27

Additionally, landline interstate toll

usage has declined significantly since the mid-1990s, as Drs. Carlton, Sider and Shampine noted

in their declaration in the LEe Nondominant Proceeding, 28 as wireless usage continues to grow.
29

To argue that competition of this magnitude has no effect on rates, is at odds with the facts.

VI. THE GROSS ALLOCATOR FOR COMMON LINE INVESTMENT SHOULD
NOT BE REVISED

NASUCA's experts and the Idaho and Pennsylvania PUCs argue that the gross allocator

for COlnmon line investment (i. e., 75% intrastate/25% interstate) should be revised.
30

Dr. Laube,

NASUCA's expert, goes a step further and argues that the gross allocator should be revised

annually to reflect changes in usage.
31

This makes no sense given the fact that common line

costs do not vary with usage. Qwest strongly opposes Dr. Laube's proposal which attempts to

27 See the Commission's Local Telephone Competition and Broadband Deployment Report;
Local Telephone Competition as of Dec. 31,2005, Table 7. The total number of landlines was
175,350,377 as of December 31, 2005 while the total number of wireless lines was 203,699,128,
a difference of28,348,751 at the end of2005. Other sources estimate that wireless
subscribership was as high as 213 million at the end of2005. See Annual Repoli on CMRS
Competition, WT Docket No. 06-17 (Terminated), reI. Sept. 29,2006, at Table 5, "NRUF
Estimated Mobile Telephone Subscribers."

28 In asserting that LECs had little or no market power in the market for interstate interLATA
services, Carlton cited the Commission's "Statistics of the Long Distance Telecommunications
Industry," showing that for wireline carriers during the period 1995 through 2002, average
residential monthly minutes ("MODs") declined from 71 MODs per month to 41 MOUs, a 43%
decline. See Qwest Comments, WC Docket No. 02-112, CC Docket No. 00-175, filed June 30,
2003 in the attached (thereto) Declaration of Dennis W. Carlton, Hal Sider and Allan Shampine
at 19-20. Also see, Federal State Joint Board Monitoring Report; December 2005 Monitoring
Report, Released 12/05, Table 8.1, Interstate Switched Access Minutes of Use for ILECs, which
shows that interstate switched access MOUs declined from a peak of 566.9 billion in 2000 to
422.4 billion in 2004, a decline of more than 25 percent during this period.

29 Wireless subscribers are using their phones more frequently with average minutes of use (both
intra and interstate usage) per subscriber per Inonth increasing from 584 in 2004 to 740 MOUs in
the second half of2005. CMRS Report at 5.

30 l'\fASDCA at 7-9 and Baldwin Affidavit at 10-11; Idaho PUC at 14; Pennsylvania PUC at 2-3.
The Wisconsin PSC urges the Comnlission to re-examine the gross allocators.

31 Dr. Robert Laube Affidavit at 19, 22.
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turn a "fixed" cost into a "variable' cost. Adoption of Dr. Laube's proposal would be a step

backwards and at odds with the Commission's efforts to reform separations.

Qwest also opposes a unilateral change to the gross allocator, as proposed by the Idaho

and Pennsylvania PUCS.
32

While Qwest favors the potential use in the future of a small number

of fixed allocators for separations purposes,33 the selection of any such fixed allocators and their

levels (i. e., percentage splits between jurisdictions) should be part of comprehensive separations

reform rather than "piecemeal" changes. Problelns with the pre-freeze Part 36 rules cannot be

remedied by "tinkering" with individual rules. Rather than wasting its resources addressing

alleged cost allocation anomalies in the Part 36 rules, the Commission should start with a "clean

slate" and focus on its goals of developing a set of rules that are simple to administer and

competitively neutral.

VII. IT IS NOT NECESSARY TO SUBJECT BROADBAND SERVICES TO PART 64
PRIOR TO SEPARATIONS

NASUCA and its expelis argue that costs associated with broadband services such as

DSL should be removed using the Part 64 cost allocation rules prior to separations.34 Qwest

opposes this proposal. It is not necessary and would iInpose unnecessary expense on LECs.

Part 64 requires LECs to remove the costs of activities that are classified as nonregulated

from their regulated accounts. In its Broadband Order, the Commission found, in accordance

with Section 32.23 (i. e., since the Commission did not preemptively deregulate any similar state

services), that broadband services previously treated as regulated services should continue to be

32 Idaho PUC at 15; Pennsylvania PUC at 2-3.

33 Qwest at 11, 17-18.

34 NASUCA at 8, Baldwin Affidavit at Section VI, and Laube Affidavit at 16-20.
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treated as regulated for Part 64 purposes ""until such time as the Commission finds otherwise.,,35

In addition to complying with Section 32.23, the Commission also found that requiring LEes to

apply Part 64 allocations to broadband services ""would impose significant burdens ... with little

discernible benefit.,,36 The Commission's decision to treat broadband costs as regulated for

accounting purposes does not affect state raten1aking, as the Commission observed in the

Broadband Order.37
As such, the Commission should reject NASUCA's proposal that LECs'

broadband services be treated as nomegulated services for Part 64 purposes.

VIII. SERVICE BUNDLING BENEFITS CUSTOMERS OF REGULATED SERVICES

Contrary to the assertions ofNASUCA, service bundling benefits customers ofLEC

regulated services. Rather than viewing LEC service bundling as a normal response to

competition that benefits many customers, NASUCA and its expert, Ms. Baldwin, see it as an

anti-competitive technique.
38

On this basis, they claim that more regulation is necessary,

including additional cost assignment rules. Such arguments against bundling have little, if

anything, to do with separations and should be rejected. Moreover, rather than harming

consumers, the Commission has found in the past that bundling reduces costs for consumers. 39

Every regulated LEC service that is included in a service package (i. e., bundle) is also

available on a stand-alone basis at the approved tariffed rate. If either state or interstate

35 See, Broadband Order, 20 FCC Rcd at 13924-25 ~ 130.

36 Id. at 14925 ~ 13l.

37 ""Each regulatory jurisdiction applies its own ratemaking processes to the amounts assigned to
it by part 36." Id. at 14924 ~ 129.

38 NASUCA at 10-11 and Baldwin Affidavit at 85-86.

39 See In the Matter ofPolicy and Rules Concerning the Interstate, Interexchange lvfarketplace,
Implementation ofSection 254(g) ofthe Communications Act of1934, as amended, 1998
Biennial Regulatory Review - Review ofCustomer Premises Equiplnent And Enhanced Services
Unbundling Rules In the Interexchange, Exchange Access And Local Exchange Markets, Report
and Order, 16 FCC Rcd 7418, 7426-27 ~ 15, 7438-39 ~~ 33-35 (2001) C"CPE Bundling Order").
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regulated rates are excessive as NASUCA asserts - and Qwest disputes that they are - there are

sufficient mechanisms currently in place in each jurisdiction to address any such concerns

without adding additional complexities to the separations process. As the Commission has

recognized, state law and state regulatory agencies provide adequate protection for consulners.
4o

The risk of LECs engaging in anti-competitive conduct as a result of bundling regulated

and non-regulated services is quite low and is out-weighed by the consumer benefits of

bundling.41 In the CPE Bundling Order, the Commission found that "allowing carriers to market

products and services together at a single price, but requiring them to offer the components of the

bundle to consumers separately, ensures that carriers cannot restrain competition or impede

customer choice. ,,42 In this same Order, in allowing dominant carriers to bundle enhanced

services and basic telecommunications services, the Commission rej ected claims that its existing

cost allocation rules would not prevent cross-subsidization.
43

Prohibiting LECs from offering

bundled service packages or imposing additional regulation on LEes in the provision of such

service packages would harm consumers and give LECs' competitors an unfair competitive

advantage.

40 See id., 16 FCC Rcd at 7444 ~ 44, and see also id. at 7425 ~ 12, 7445 ~ 45.

41 In allowing inculnbent LECs to bundle regulated transmission services with CPE and enhanced
service, the COlnmission found that the ability of incumbent LECs to engage in anti-competitive
cross-subsidization is n1inimized by state requirements that local exchange service be available at
unbundled tariffed rates and the Commission's price cap and accounting rules. See id., 16 FCC
Rcd at 7438-41 ~~ 33-38, 7444-45 ~ 45.

42 Id., 16 FCC Rcd at 7428 ~ 18.

43 dld., 16 FCC Rc at 7444-45 ~ 45.
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IX. THE COMMISSION SHOULD REJECT STATE PUCS' PROPOSED "EXIT
RAMP" CONDITIONS

Several State PUCs propose that LECs be required to satisfy certain "exit ramp"

conditions before separations can be eliminated for individual LECs.44 The Commission should

reject the PUCs' proposal. Not only do the PUCs propose that the Commission condition relief

from separations on an issue over which the Commission has no jurisdiction (i.e., waiver of any

state claim that a carrier's property was unlawfully confiscated), but the PUCs' overly-rigorous

conditions ignore the fact that there may be significant differences among state laws governing

the provision of telecommunications services. Furthermore, individual LECs face different types

of state regulation and, to the extent an individual LEC seeks relief from separations pursuant to

a forbearance petition, the Commission has sufficient authority to forbear from enforcing its

separations rules under Section 10 of the Act.45 As such, there is no need to adopt another set of

general requirements;

While there may be a need for some sort of separations methodology for some LECs for

the foreseeable future,46 there is no need for any suchseparations approach to be complicated or

burde11s011le.
47

The C011l11lissio11 should 110t Inistake the possible need for separations with a

requirement that the pre-freeze Part 36 rules be used in any form. "[S]eparations rules should, at

44 Idaho PUC at 5-8; Iowa Utilities at 1-4; Vermont PSB at 6-9.

45 47 U.S.C. § 160.

46 As Qwest noted in its comments, once state and federal regulatory authorities adequately
relieve incumbent LECs from common carrier regulation as a result of competition, then Smith v.
Illinois Bell will beeonle Inoot and there will not be a need for separations rules of any type.
Qwest at 16.

47 I d. at 14-16.
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the very least, encourage, rather than impede, competition in today's telecommunications

markets and impose minilnal administrative cost." 48

x. THERE IS NO JUSTIFICATION FOR ISSUING A DATA REQUEST AT THE
PRESENT TIME

No commenting party presents any compelling reason why a data request should be

issued in the near future in this proceeding. NASUCA argues that a detailed data request is

necessary because with the separations freeze and the use of frozen factors, separations

information has not been updated in five years.
49

However, this should not be a surprise to

NASUCA or anyone else since the Commission explicitly relieved LECs from the obligation of

performing separations studies during the pendency of the freeze.
5o

The Commission's objective

was to "stabilize and simplify the separations process" while the Commission worked on

comprehensive separations reform.
51

Nothing has changed with the extension of the separations

freeze that would justify requiring LECs to perform separations studies to respond to a data

request that is based on obsolete separations rules. Furthermore, as Qwest indicated in its

comments, it is doubtful that Qwest or any other LEC would be able to perform traditional

separations studies in a tin1ely n1anner due to a lack of necessary systenls and n1anpower.
52

No purpose would be served in issuing a data request until the Commission has first

adopted a new simplified, competitively-neutral separations process. Only then would it make

48 Id. at 16.

49 NASUCA at 12.

50 See, In the Matter ofJurisdictional Separations and Referral to the Federal-State Joint Board,
Report and Order, 16 FCC Rcd 11382, 11388-89 ~ 11 (2001).

slId. at 11383 ~ 1.

52 Qwest at 16-20.
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sense to "issue a targeted data request to determine whether the industry can provide the

information necessary to implement separations reform without an undue burden.,,53

XI. CONCLUSION

For the foregoing reasons, Qwest requests that the Commission reject commenters'

arguments concerning: states' authority over separations; the level of interstate rates; the level of

competition facing LECs; subjecting broadband services to Part 64; service bundling; conditions

for eliminating separations; and the need to issue a data request.

As Qwest indicated in its comments, separations reform should either be preceded by IC

and USF reform or occur simultaneously with such reforms.54 The resulting separations rules

should be administratively simple and competitively neutral. Qwest continues to believe that the

Commission can best achieve such a result with the use of a small number of fixed allocation

factors. Finally, if the Commission is unable to reform separations during the three years for

which the separations freeze has been temporarily extended, it should continue the freeze of

existing category relationships and allocation factors until separations reform can be

accomplished. This will remove regulatory uncertainty.

Respectfully submitted,

QWEST CORPOR_ATION
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James T. Hannon

November 20, 2006

53 Id. at 17.

54 Id. at 4-7, 33.
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